I. INTRODUCTION
Companies and their investors have been battling over the value of representative shareholder litigation since at least the 1940s. 1 Investors argue that managerial agency costs are high and that class actions and derivative suits are key shareholder monitoring mechanisms that they can deploy to keep managers in line. s representative litigation claims, as agency costs in contingency fee suits make the lawyer the real party in interest. 2 Over the past several decades, there have been numerous skirmishes between these two sets of actors, manifesting themselves, for example, in congressional debates over the Private Securities Litigation Reform temporarily gain the upper hand, the war continues today unabated.
The latest battleground of this extended fight is multijurisdictional deal litigation. Many merger-and-acquisition fairness of the economic terms of the deal for the target shareholders. 3 Since the end of the financial crisis, however, the number of jurisdictions in which shareholders attack each individual transaction has increased. 4 The potential for multijurisdictional litigation over a single deal arises because of the existing rules of civil procedure. Shareholders that wish to challenge the proposed terms of an M&A transaction can sue in either a state or federal court located in either presence in the jurisdiction). While the internal affairs doctrine dictates that the governing law for such a suit is that of the state of incorporation, 5 courts outside of that state have long entertained M&A suits where the filing shareholder has appropriately established 6 Thus, if two different investors choose to file complaints in two different state courts, perhaps one in Delaware (a frequent state of incorporation) and another in New York (a frequent headquarters state), then, while both the Delaware and the New York courts may have jurisdiction to hear the case, only Delaware law would apply to determine the Undoubtedly, there has been a marked increase in multijurisdictional litigation since 2007. For example, Cain and Davidoff found that the percentage of large deals that have been challenged in multiple jurisdictions rose from 38.7% to 94.2% from 2005 to 2011. 7 At the same time, there has also been a shift in shareholder litigation settlement terms, moving away from an increase in deal consideration towards more disclosure-based settlements. This trend is potentially disturbing because in these fees, the target investors only receive the uncertain benefit of increased deal disclosures. Some commentators have claimed these are inferior settlements, indicative of a low-value lawsuit.
Why has this upsurge in multijurisdictional litigation occurred? How significant are its real costs and benefits? And what should we do about it, if anything? This Article first summarizes what we know about these questions and then offers its own viewpoint on how best to respond to multijurisdictional litigation. It finds that different scholars have diagnosed the underlying causes for the change in filing patterns differently. One group of academics claims firms perceived that Delaware had become more hostile to shareholder litigation. 8 A second set of scholars cla law firm structure, legal shifts affecting federal securities law class -plaintiff rules are the primary reasons for the change. 9 In fact, the phenomena described by both groups of commentators may have contributed to the observed change in filing patterns.
On the costs and benefits associated with multijurisdictional litigation, there are again very different views, depending on where 6 .
Thomas & Thompson, supra note 3, at 1779, 1779 n.135. 7.
Cain & Davidoff, supra note 4, at 2. one sits. The defense bar argues that these suits have vastly increased the transaction costs of completing deals without producing any offsetting benefits. Others are skeptical about these claims of enormous costs, while also finding benefits to investors from continuing to have a choice of forum. The lack of good empirical data identifying these costs and benefits makes it difficult to resolve the dispute, but I have argued elsewhere that, at present, it seems the costs are relatively low and not out of line with the benefits. 10 Where you stand on the costs and benefits of these suits affects what you think needs to be done about them. As a result, the proposals for responding to the uptick in multijurisdictional litigation fall into two distinct groups. On one side, the defense bar and their by either mandating that only the state of incorporation is a proper venue or, alternatively, vesting the choice of venue with the target com rests on whether the proponents believe that a bylaw passed solely by the board of directors is sufficient to implement such a change or that a shareholder-approved charter amendment is needed.
However, on the other side, there are judges, academics, and investors who believe the current system of judicial comity is appropriate, either as it is now or with some tweaks. These advocates see value in the current emphasis on federalism and comity, while at the same time differing over whether a thumb needs to be put on the scale in favor of the state of incorporation or greater coordination among judges in different courts. This Article argues that comity is the best solution, at least until scholars develop more complete data However, if the noticeable decline in the quality of the underlying suits challenging M&A transactions, evidenced by the resultant increase in disclosure-based settlements, is the real impetus for this debate, then courts in all jurisdictions should respond by denying expedited discovery in, or dismissing outright, weak shareholder class actions and derivative suits, particularly those that allege only disclosure violation 11 10. Id. at 1800, 1800 n.253. 11. Not all disclosure claims are weak, however. For example, the Delaware courts have focused on insuring the disclosure of certain categories of information in deal litigation such as a fair summary of the substantive work performed by target company investment bankers in rendering their fairness opinions. In re 04 (Del. Ch. 2007);; In re 49 (Del. Ch. 2002) . If the courts would identify these necessary classes of documents more carefully, and then limit the Moreover, judges should not hesitate to cut or deny fees in disclosurebased settlements where they find that the resultant change to the disclosures is of little value to investors. If all courts would apply these principles in approaching multijurisdictional litigation without concern for where these cases finally wind up being resolved, there should be little need to change the whole litigation system in ways that may adversely affect investors.
This Article proceeds as follows: Section II provides an overview of the recent history of M&A litigation as it has changed over the past thirty years. Section III then details the causes, costs, and benefits of multijurisdictional litigation. Next, Section IV compares the two most widely proposed policy responses to multijurisdictional litigation: forum-selection clauses and comity. It concludes that, on balance, a comity-based response is preferable, at least for now. Section V offers some brief concluding remarks.
II. WHAT IS THE PROBLEM?
Representative shareholder deal litigation comes in two basic flavors: class actions and derivative suits. In the M&A context, class actions are by far the most common type of suit. 12 The typical acquisition-oriented class action alleges that, if the transaction is a for too low a price, or if the offer is a hostile one, that target management refused to sell the company at a premium price. Derivative suits, on the other hand, t derivative suits are less frequent in the deal area because plaintiffs face procedural barriers in those cases that are not present in class actions. 13 This Section traces the evolution of M&A litigation and the role of the acquisition-oriented class action over the period of 1975 to the present. In particular, it describes the changing role of these suits since the Fourth Merger Wave. (1975 1989) 14 the Fourth Merger Wave that ran from 1975 to 1989, there were large numbers of hostile takeovers. 15 These deals frequently spurred both the target and the bidder to file suits that sought to further each of these 16 Bidders would ask the courts to strike accuracy of th target was a Delaware corporation, the bidder would routinely file in the Delaware Chancery Court as quickly as possible to fix the forum that would determine what defenses the target could use and how it could use them in responding to the unsolicited takeover proposal. Targets would respond as quickly as possible by filing their own suit in their hometown state court. They would ask the court to permit the use of their defenses as they pleased or try to impede the bid in a variety of ways, such as alleging that the bidder had violated more sympathetic to its situation given the large number of local workers that it employed.
The ensuing race to the courthouse would inevitably lead to a flurry of jurisdictional motions as each side tried to stay the other widespread and generally acknowledged as a necessary part of most hostile transactions because of the high stakes that attached to fixing the forum in the preferred venue. While there may have been occasional grumbling about these preliminary procedural jousts, no one seriously argued that either party should be denied its shot at getting into its preferred venue. Forum shopping, while not openly 14 appropriate litigation tactics. 17 In these hostile deals, shareholders would routinely file class actions, but they were widely viewed as ancillary to the bidder-target suits. In some cases, such as Time-Warner, 18 the bidder gave the plaintiff shareholders a shot at arguing some of the harder claims, either because it thought the claims were unwinnable or because it believed that its overall case benefitted from having investors n in Time-Warner to overrule the Interco case 19 changed things. TimeWarner permits a target almost unbridled discretion to use a poison pill, resulting in the near demise of the hostile tender offer and paving the way for shareholder litigation to assume greater prominence.
B. Shareholder Litigation in the Fifth Merger Wave (1993 2001)
By the late 1990s, hostile takeovers gave way to friendly mergers. 20 Bidders used more stock to consummate these transactions as the booming stock market resulted in huge market-price run-ups. There was a massive surge in deal activity;; 21 however, because these deals were almost all friendly, there was little bidder and target rivalry, so bidder-target litigation dwindled to a trickle. 22 This left a need for some alternative mechanism to police the fairness of these deals.
Recent empirical research shows that shareholder representative actions filled the void. 23 Class actions and derivative suits appeared in about 12% of all deals. 24 On average, these suits had some teeth: they made it harder for bidders to complete deals but had a positive effect on premiums in completed deals. About one-third of 17 these cases settled, and in about 40% of those settlements, investors received an increase in the deal consideration. 25 Representative litigation during this time period was largely filed in a single venue: either in a state or federal court located in the ther state courts garnering a little less than half (roughly 42%) and federal courts seeing only a small fraction (around 6%). 26 There was almost no multijurisdictional litigation (only 3.34% of all cases), with about half of this handful of cases filed in both Delaware and a second state, while the remaining half involved a federal suit and a state-court action. 27 These results provide a baseline measure of the effectiveness of shareholder litigation in its so- 28 During that period, there was little multijurisdictional litigation occurring. A significant percentage of deals, but well less than a majority, involved litigation, and representative suits had an economically beneficial impact for shareholders. 29 Settlements occurred regularly, frequently increasing the deal price paid to target company shareholders. 30 Shareholder litigation, in other words, was a useful mechanism for policing the agency costs of management.
C. A Changing Role for Representative Litigation in the Post Financial Crisis Period (2007 2012)
The financial crisis of 2007 significantly changed the economics of dealmaking. Financing for deals dried up overnight, and the future prospects of many potential targets became much less certain in light of the serious recession that ensued. Strategic buyers grew skittish about making big bets on the future of their industry. Private-equity buyers could not find debt financing for new deals, held far too many shaky investments in firms they bought before the crisis, and were 25 34 The decline in hostile deals means fewer accompanying bidder-target suits over their terms. However, representative shareholder M&A litigation could potentially still have an important role in policing the terms of friendly deals during the post financial crisis period.
Yet, critics claim that there has been a significant and undesirable shift in representative shareholder litigation. They point to three changes in this area: first, an increase in the percentage of large deals being attacked by shareholder litigation;; second, a big upswing in the amount of multijurisdictional deal litigation;; and third, a high percentage of settled cases with increased disclosure policies as the only corporate concession. With respect to the first point, Cain and Davidoff have shown that in the post financial crisis period the number of deals has dropped dramatically, while the number of suits attacking deals has been relatively unchanged. 35 As a result, the percentage of deals that are challenged in litigation has increased, but the amount of litigation is largely static. Professor Thompson and I having a fixed amount of litigation capacity over this time period and therefore continuing to file roughly the same number of cases both before and after the financial crisis. The key point, though, is that the 39 Generally speaking, disclosure-based settlements are viewed as less valuable to target company shareholders than increased deal T]he increase in disclosure-only settlements is troubling. Disclosure claims can be settled cheaply and easily, creating a cycle of supplementation 40 fee awards between the two types of cases: the median value for disclosure-only settlements varies between $400,000 to $575,000 over the 2005 to 2011 period, while the median for nondisclosure settlements ranges from $725,000 to $3.875 million. 41 What should we make of these changes? As discussed below, the implications seem clear to the defense side of the representing both bidders and targets, the defense bar now represents only defendant-corporations. As a result, it is now in the self-interest multijurisdictional litigation is an abusive forum-shopping technique. Wall Street defense firms have strongly argued in favor of their corporate clients adopting forumbylaws, neglecting to mention that this would simply reverse the Other commentators have been more cautious. Our federalist system has long fostered the horizontal interaction of sister state courts as well as the vertical back and forth between state and federal courts. Overturning hundreds of years of this existing practice simply as a response to what may well be a passing fad should only be done after careful consideration. The existing system of comity between courts has, in these c same time, some of them propose minor tinkering with the system. Before analyzing the potential solutions, though, it is important to look first at the reasons why multijurisdictional litigation has grown so dramatically in recent years and at what its real costs and benefits are.
III. WHAT ARE THE CAUSES, COSTS, AND BENEFITS OF MULTIJURISDICTIONAL LITIGATION?
The importance of this new trend toward increasing amounts of multijurisdictional litigation depends on the underlying reasons why it is occurring and its costs and benefits to society. The first Section here, Part III.A, addresses the current theories that seek to explain the development of this phenomenon, while the second Section, Part III.B, critically examines its costs and benefits.
A. Why Has Multijurisdictional Litigation Developed Now?
The origins of the upsurge in multijurisdictional litigation have been the subject of several recent law review articles. As discussed below, they suggest that changes i firms, new procedural rules in some courts, and competition between courts are likely causes of this development. However, the groundwork for this explosion was first laid in an important U.S. Supreme Court decision.
Matsushita Encourages It
Multijurisdictional representative litigation became much more decision in Matsushita Electric Industrial Co. v. Epstein. 42 Briefly stated, the Supreme Court held that release in an action in one jurisdiction controlled settlements made 43 Ultimately, this regime allowed large giving defendants incentives to settle with one class representative over another. Matsushita allows plaintiffs that have been left out of deal litigation in a first court (often Delaware) to file suit in a second court (federal or another state) in order to try and gain control over the entire litigation, or at least regain a seat at the settlement table in the first jurisdiction. 44 After establishing control over the dispute in the convince the defendants to settle the second action by leveraging the release of claims in both cases. Inevitably, defendant firms will thereby providing a fee recovery to all firms while eroding the return money invested in bringing the litigation. 45 lawyers give defendants both a powerful role in determining which suits are settled and an opportunity to play one plaintiff representative against another. Defendants may run a reverse suits at the lowest price. 46 This type of behavior will adversely affect pursuing strong cases against defendants, as their competitors that have made little litigation investment in other jurisdictions will be willing to settle for a lower price. resources, so they want to get profitable cases without investing large amounts of resources in each one. This makes multijurisdictional deal litigation a good candidate for these firms because it does not require the multimillion-dollar financial investment necessary to bring a federal securities law class action to trial. These firms may also lack the reputation and resources to attract the larger shareholders they need to qualify as lead plaintiffs in these class actions. By comparison, they can file M&A actions cheaply in either state or federal courts te Matsushita, if they can offer settlement of their case to eliminate any rival actions in competing jurisdictions. If these firms can establish themselves as lead counsel in an action in any one of these jurisdictions, they will award paid in a global settlement of all the competing cases.
In addition, some features o disfavor smaller, newer firms in Delaware-based actions. For example, -plaintiff selection now largely tracks that of the PSLRA. 47 Thus, attorneys whose shareholder-clients do not have the largest financial stake, or who otherwise do not have some expertise that merits their selection by the Chancery Court, will be unlikely to be appointed lead counsel in that state. in class actions. 49 spinoff of Millberg Weiss, was thought by some to have begun filing more suits outside of Delaware. 50 The development of a more diverse outside of Delaware courts than their predecessors.
Courts Compete to Attract These Cases
Some commentators have argued that Delaware courts are in a losing competition for deal-litigation cases with other courts. 51 Delaware, they say, has manifested an antiplaintiff bias, leading many plaintiffs to file elsewhere. In response, Delaware judges, awards to encourage plaintiffs to come back. There is some empirical support for this claim: recently, Delaware courts have awarded fees that are on average $400,000 to $500,000 higher than other courts. 52 actions. 54 As a consequence, other state courts may compete for filings mbers. 55 But why would Delaware want to get more M&A litigation? Delaware judges already have substantial prestige and influence stemming from sitting on the business court of the nation. Their dockets are very busy, and none of the judges seem to be lacking for things to do. Perhaps they are concerned that the state will lose companies, a significant concern in a state where corporate fees 56 Furthermore, it seems hard to believe that Delaware judges care all that much about most M&A deal litigation these days, as they have publicly disparaged the quality of many of the cases being filed. 57 If competition for these cases actually exists, a rational most advantageous forum in which to file. such possible difference. The Chancery Court often grants p motions for expedited proceedings. In deal cases, this is critical if the plaintiff seeks to obtain an injunction to stop the deal, or at least to use as leverage to force the defendants to settle in order to eliminate the threat of such an injunction. 60 But not all other courts have such policies, especially federal courts.
Other important procedural practices vary between courts. One peculiarity of Delaware practice in merger cases is the Chancery junction hearings shareholders. 61 Although there are good reasons for this reluctance, other state and federal courts may prefer to move forward without waiting on the delivery of the proxy statements. Along similar lines, Delaware courts are normally unwilling to enjoin a transaction in which no other bidder has come forward. 62 Other jurisdictions may be willing to offer plaintiffs this possibility. Furthermore, the Delaware Chancery Court does not permit juries, whereas other jurisdictions do, and if plaintiffs seek to try the case, that may influence their choice of jurisdiction. 63 In addition, even before the PSLRA was enacted, Delaware traditionally did not permit discovery before a motion to dismiss in derivative suits. This lack of available discovery makes it difficult for 64 On the other hand, other law, competing states can apply their own procedural rules regardless of the substantive law that the internal affairs doctrine mandates. 65 Finally, of course, there is always the age-old problem that more sympathetic to their cause than others. It is easy to think of examples: attorneys may believe that judges will favor former law clerks or major campaign contributors. 66 The costs and benefits of multijurisdictional litigation are difficult to quantify with any precision. Beginning with the benefits side of the equation, there are several rationales for keeping the existing system in place. First, the current regime conforms to the traditional jurisdiction and venue rules for forum selection. 67 Our civil procedure system has endured for many years and works well in most instances. There is value in keeping the current method in place unless it is drastically broken. Second, our federalist system preserves requires that states that ability. 68 Third, Delaware courts have a quasi-monopoly over the growth of corporate law, which affects public companies everywhere. The current schema has the advantages of predictability and certainty because competent judges with business experience preside over corporate law cases. Yet, Delaware could stop balancing the interests of shareholders and managers if it obtained a complete monopoly. 69 Multijurisd corporate law. 70 On the cost side of the equation, a very limited amount of empirical work of any type has been done on this topic, and none of it has attempted to measure such important things as the direct impact These direct costs are important but may be relatively small. First, consider the defendants shareholder deal cases are dismissed with very little litigation activity and no settlement, 71 whether or not filed in one or multiple jurisdictions. For example, Cain and Davidoff report that in 2010 there were 124 deals over $100 million in value, and that 105 of these deals involved litigation, resulting in a total of 75 settlements. 72 In other words, 30 cases, or about 28.5% of the total cases filed, were dismissed without a settlement. For the cases that do settle, we do not know if the individual settlements for deals involving multijurisdictional litigation were higher than, lower than, or the same as those for comparable deals where litigation was filed in one court. 73 Is there an increase in the total cost of settlements for all jurisdictions, its courts dismiss fewer cases filed in multiple jurisdictions. 74 states are not dismissing these cases, because that would, in turn, drive defendants to settle more multijurisdictional litigation. 75 However, higher direct costs to defendants from individual multijurisdictional settlements (such as greater deal-consideration payments) are unlikely, because most of these settlements involve increased disclosure to the class of affected shareholders, and not increased deal consideration. Settling more cases, therefore, does not lead to greater cash payments. Moreover, by settling more cases, the defendants are obtaining more global releases from all potential claims arising out of the transaction, and these additional releases have value. 76 Consider this could be true in particular cases, even when all of the cases are filed in one court, there are gene firms that assist in the litigation, each of which has a claim to a share of any fee award. It is not clear why allowing a firm with a suit in another jurisdiction to participate in the overall settlement fee allocation is any different from what occurs when all of the cases are in one court. Defense counsel might also complain that if they are forced to defend actions in two jurisdictions, then they will have to charge their clients more. There are several problems with this argument. First, that defendants pay, so we cannot make any empirical determination about changes to them. If defendants would disclose such fees systematically, then the issue could be studied empirically. Second, deal litigation is not as lawyer intensive as most forms of litigation: there are few significant motions filed, except for motions to expedite discovery, and most cases are resolved quickly. Third, defendants can run a filing cases in different jurisdictions, which should permit them to drive settlement costs to the lowest level possible. 77 Furthermore, the best empirical evidence shows that, in the majority of deal cases, little discovery is taken. 78 Interrogatories are likely to be the same in each related case, or at least quite similar, while depositions are frequently taken once for use in all of the pending matters related to the transaction. Moreover, it is common practice to conduct all discovery on a consolidated basis across jurisdictions. Furthermore, most multijurisdictional cases are only litigated in one forum because the judges and attorneys from each court involved agree on which court should hear the case. 79 Finally, only one preliminary injunction hearing needs to be scheduled per transaction. So while there are likely to be some increased defense costs from having multiple courts involved in these cases, it is hard to quantify them, and they may be relatively small. Multijurisdictional litigation by definition involves more than one these cases is relatively light, as it is limited to managing the minimal discovery motion practice, monitoring the selection of lead counsel, and reviewing settlements. Most courts avoid the finer issues of corporate law and civil procedure, so they will probably expend relatively few resources on this litigation. And regardless, any resources that are expended mostly belong to state courts that are voluntarily assuming jurisdiction over a case that likely would otherwise be litigated in the Delaware Chancery Court. Defendants could point to the potentially increased uncertainty of the outcome of deal litigation that results from giving plaintiffs a choice of forum. This is not unique to deal litigation: any time that a plaintiff can select the judge of their choice by taking advantage of forum-selection options that are within the boundaries of existing procedural and jurisdictional rules, there is a chance that they will get a better outcome in their case. It is always possible that a judge from Idaho, for example, might be more inclined to issue an injunction stopping a multibillion-dollar deal than one from Delaware. Although there is a small possibility of this happening, which may be worth something in settlement value to plaintiffs, it would be a very rare case indeed where it would occur. For one thing, deal-related injunctions are infrequently issued by any court unless there are competing bidders fighting over a single target (a rare occurrence these days). Moreover, if defendants are right that M&A deal cases have become much weaker over time, so that there are more frivolous cases filed today than in decades past, then the likelihood of the plaintiffs obtaining an injunction or otherwise delaying the completion of a deal should have also declined commensurately over this time period. In other words, defendants should have fewer worries about uncertainty in case outcome.
More generally, though, a common refrain from the defense bar is that all M&A deal litigation is frivolous. Whatever the merits of the data from the current era are enough to give even strong supporters of shareholder rights pause for reflection. One disturbing trend can be seen in settlements in these cases. In the Fifth Merger Wave, M&A shareholder-litigation settlements occurred in about onethird of all cases filed. 81 The underlying cases were largely based on claims of substantive unfairness in the deal terms, such as 81. Krishnan et al., supra note 24 (manuscript at 32). underpayment in sweetheart deals or favoritism in sale processes, and resulted in increased deal-consideration payments to shareholders in about 42% of the cases settled. 82 For Delaware cases, only 10% of all settlements were solely based on disclosure claims. 83 In more recent years, settlement percentages in Delaware have gone from 48.7% of all M&A class actions filed in 2005 to 76.9% of all such cases in 2012. 84 These settlements are quite different from those in the earlier time period, as they are generally based solely on allegations of disclosure violations. For example, Cain and Davidoff show that in 2005, disclosure-based settlements constituted 67% of all settlements in deal litigation, but that by 2011, this figure had increased to 84% of all settlements. 85 In a related paper, the same authors find that 52% of all cases filed settled in disclosure-based settlements, while less than 5% of all cases filed settled with consideration increases.
Does multijurisdictional litigation lead to more bad cases and more strike-suit settlements? Yes, say some commentators. As examples in support of this proposition, they have identified a number of different situations in which multijurisdictional litigation may be hurting the quality of M&A litigation as a whole. 86 For example, defendants would normally oppose granting expedited discovery in a case that is very weak on the merits if the litigation was in only one forum. However, because a second, nearly identical complaint is filed in a different forum, the defendants agree to actively support ence of reasonable certainty that the court in that other forum would abstain from 87 discovery could significantly increase discovery costs, thereby increasing litigation expenses. While this situation is a problem, a possible solution is for the first court to deny expedited discovery if the judge believes the case is very weak. Other courts might well follow suit if presented with the same request. However, if that does not happen, then multijurisdictional litigation could create additional discovery costs, although there is currently no way to quantify the size of these costs or the number of cases in which they arise. A second problem could occur with a reverse auction in a meritorious case. T the first jurisdiction into releasing all of its claims arising out of the firm in a second jurisdiction. This allows the defendants to cheaply escape liability. If all the plaintiffs had been constrained to one forum, the defendants would not have had the power to obtain such a result. 88 Here, the real driver is the Matsushita decision, because it ensures that defendants can obtain a gl firm that files a case. One answer would be to overrule Matsushita legislatively, although Griffith and Lahav argue that it creates a beneficial market for preclusion. 89 In any event, with Matsushita in place, there is an unquantified cost to this type of reverse-auction behavior, as it adversely affects meritorious cases challenging M&A transactions. Again, though, without more data, it is hard to know how frequently this scenario occurs or the impact that it has on any particular case.
A third problematic situation is when the threat of a second doing a careful investigation and instead hastily file a poorly researched action. The logic here is that if the second firm files first, it may thereby gain the lead counsel position in its chosen jurisdiction by virtue of the first-tochoice ultimately gains control of the litigation, then the first plaint there are unquantifiable costs associated with this behavior, but the best response is for all courts to give preference to well-researched cases over poorly drafted ones, a response already in place in Delaware that could be adopted easily elsewhere. Yet, it is worth Delaware and California) have denied expedited discovery in merger cases on the ground that the plaintiff waited too long after the deal 90 suggesting that lengthy prefiling 88. significantly reduced because of the reverse auction. This could more than offset any increase in discovery costs that are generated in the first example.
89. Griffith and Lahav might see this scenario as an example of how reverse auctions drive down the value of cases, leading to more low value settlements that give defendants the preclusion they are seeking. See generally Griffith & Lahav, supra note 48 (noting that reverse auctions amount to a form of collusion in which defense and plaintiff attorneys work together to undercompensate shareholder-claimants). facteven if there is only one forum available.
Another issue comes up if courts compete to hear these cases:
lead counsel designation as quickly as possible in order to establish control over deal litigation. Facing this pressure, a court that is competing to keep these cases may, in order to keep the case, be tempted to move too quickly to resolve these important procedural questions without considering their subtleties. It is very hard to know if judges engage in this behavior, explicitly or subconsciously. Even though judges may benefit from the potential publicity of handling a big case, this incentive to compete for cases is likely offset by most that judges do engage in such behavior, and if so, then it costs society in some unquantifiable amount.
One final problem involves a knowledgeable court that recognizes the parties are proposing a weak settlement but is unwilling to reject it for fear that the plaintiffs will pursue the case in a second, less knowledgeable court in another jurisdiction that will accept it. If this scenario plays out, then the corporation will suffer harm from settling an unmeritorious case. However, if the first court rejects the settlement in a well-reasoned and thoughtful opinion explaining the weaknesses of the case, the second court should be able decision.
All five of these situations (and others) point out potential costs of multijurisdictional litigation, some of which could be reduced by taking other action, and all of which need to be quantified to give us a better idea of their importance. But perhaps the most disturbing fact about M&A litigation in the post financial crisis period is that there are so many disclosure-based settlements. Are these cases all weak? Perhaps transactional lawyers have learned the lessons of Revlon so well, given the numerous decisions on that subject, that there just are not good claims to be made anymore in most deal litigation, so that the cases filed today are just bad. Undoubtedly, there are some bad deal cases out there. For those cases, the courts ought to increase their on disclosure.
The courts have several tools with which to do so. First, they -discovery requests when the case force pre-closin injunction being issued. 91 Alternatively, if defendants file a motion to dismiss the case, a court could grant it. Even for cases that do settle, awarded and cut or reduce them, especially in disclosure-based settlements. 92 Finally, some defense counsel argue in favor of filing summary judgment motions and even trying cases, at least postmerger, as a way of combating potential abuses. 93 But if defendants are unwilling to take such actions or the courts will not dismiss these cases when asked to do so, then perhaps the cases are not frivolous after all. As recent Delaware Chancery Court decisions illustrate, we must take care to avoid throwing the baby out with the bath water. In re Southern Peru Copper Corporation Shareholder Derivative Litigation, 94 In re Del Monte Foods Company Shareholders Litigation, 95 and In re El Paso Corporation Shareholder Litigation 96 are three enormously important victories for plaintiff shareholders that the Chancery Court has decided within the last year. While their facts are all different, the underlying lesson from all of these cases is that shareholder litigation has an important monitoring function to play in detecting and punishing parties that violate their fiduciary and contractual duties to target company shareholders.
The Del Monte case is particularly illustrative of this point. As little merit when first filed, and the claims made were largely based on alleged disclosure violations. Once the defendants issued supplementary disclosures, thereby mooting the disclosure claims, the inves process to engineer a transaction that would permit [it] to obtain lucrative buy- 97 The judge went on to issue an important opinion that set critical precedent relating to how investment bankers should act in advising target boards of directors in friendly transactions. But most importantly for our purposes, the case shows that routine denial of expedited discovery requests in M&A litigation would have adverse consequences both for target company shareholders and Delaware law. Moreover, these cases show that despite the costs associated with M&A litigation, it serves an important function both as a deterrent to bad behavior and as a source of guidance to practitioners about the appropriate rules of conduct in transactional practice. In short, while multijurisdictional litigation does create some additional costs that need to be addressed, it also creates some benefits. Unfortunately, we have relatively little information about either. But based on the present data, it seems that the net costs associated with this new form of multijurisdictional litigation could be relatively small. Solutions that aim at fixing the multijurisdictional problem should therefore be relatively inexpensive. The next section surveys two possible policy solutions.
IV. FORUM-SELECTION CLAUSES VS. COMITY
Forum-selection clauses and improved comity are the two main policy responses that have been proposed to solve the increase in multijurisdictional litigation. 98 Forum-selection-clause proponents focus on implementing corporate charter or bylaw provisions that either require all shareholder suits to be heard in the Delaware Chancery Court or give the defendantoption to litigate the case in Delaware or in its preferred jurisdiction. Advocates of comity argue that the judges whose courts receive these cases are best positioned to resolve amongst themselves which single court ought to decide all of the cases arising out of the transaction. I explore both sets of proposals below.
98. Thomas and Thompson, supra note 3, provide an extensive discussion of potential policy choices, including coordinated state action to promulgate a uniform law on the subject. Professor Edward Cooper recently pointed out to me that such a uniform law was released by the Uniform American Bar Association on February 4, 1992. See UNIF. TRANSFER OF LITIG. ACT (1992), available at http://uniformlaws.org/Act.aspx?title=Transfer%20of%20Litigation%20Act. Unfortunately, not a single state has adopted it to date. The Act empowers a state court to transfer a case to a court in another state if the court receiving the case consents to the transfer. Id. at 7. The accepting court must have personal and subject matter jurisdiction.
A. Forum-Selection Clauses
Several practitioners 99 and academics have written in support of using forum-selection clauses to resolve which court ought to decide multijurisdictional deal litigation. One well-known judge has urged and stockholders believe that a particular forum would provide an efficient and value-promoting locus for dispute resolution, then corporations are free to respond with charter provisions selecting an exclusive forum for intra-100 At present, though, only a small number of companies have followed this advice. 101 One threshold issue is whether such clauses can be placed in the corporate bylaws, or whether they must be in the charter. Some firms have put these provisions in their charters in anticipation of an IPO, 102 while a few others have submitted charter amendments to a shareholder vote. Most firms that have adopted forum-selection clauses, however, have done so in director-approved bylaws. 103 Undoubtedly, firms prefer to use board-initiated bylaws to avoid the potential embarrassment of having their shareholders vote down proposed charter amendments. 102. Some corporations have adopted these provisions before their IPO to eliminate the need for shareholder approval. CLAUDIA H. ALLEN, STUDY OF DELAWARE FORUM SELECTION IN CHARTERS AND BYLAWS 2, 4 (2012), available at http://www.ngelaw.com//files/ Uploads/Images/ StudyofDelawareForum012512.pdf (finding that charter amendments are being adopted by n-off, emerge from bankruptcy protection or reincorporate supra note 101, at 338 39.
103. ALLEN, supra aw provide[s] for the Court of Chancery to be the sole and exclusive forum for enumerated categories n for the infrequency of the adoption of these provisions. Quinn, supra note 51, at 142.
104. ALLEN, supra note 102, at 2. While shareholders generally have the power to amend corporate bylaws, there have only been four publicly disclosed attempts by shareholders to do so Forum-selection clauses limit the jurisdictions in which shareholders can pursue representative litigation. Initially, these clauses were generally mandatory in nature, requiring litigation to proceed in the state of incorporation. More recently, however, corporate boards have largely adopted clauses that give the incorporation or in the lo Defendants can use such clauses to forum shop and could potentially decide to force merger litigation out of the Delaware courts, or at least pressure Delaware to become more management friendly by threatening to do so.
There are several advantages to permitting charter or bylaw forum-selection provisions. The most important one, and most obvious, is that, by limiting shareholder litigation to (mostly) Delaware, Delaware law will be consistently interpreted by the Delaware courts and not by judges from other states. Delaware judges and lawyers often complain that other jurisdictions do a poor job of applying they are unfamiliar with those principles and have few opportunities to learn about them. 105 caseload is primarily corporate law cases, and many of its judges are experienced corporate law practitioners. A clause that specifies the Delaware Chancery Court or gives directors the option to choose that court (which they are likely to take advantage of) will also reduce duplicative lawsuit filings in other jurisdictions while maintaining a convenient forum for both parties.
Second, advocates claim that forum-selection clauses will lead to greater certainty in the outcomes of these cases. The Delaware predict the result in shareholder deal litigation: strong suits will lead to bigger settlements, while weak ones will be dismissed. When other judges are faced with these cases, it may lead to a wider variation of results, so that some bad cases may suddenly take on great value. A slight variation on this theme is that some judges in other jurisdictions are elected judges who may, at least subconsciously, be -by-case basis, asking whether the company in question has good corporate governance structures currently in place and whether it has disclosed any material harm done to it by shareholder litigation in other jurisdictions. INST.
OLDER SERVS. INC., U.S. CORPORATE GOVERNANCE POLICY: 2012 UPDATES 13 (2011), available at http://www.issgovernance.com/files/ISS_2012US_Updates20111117.pdf.
105. Thomas & Thompson, supra note 3, at 1795 n.231. more likely to favor outcomes that benefit litigation counsel who have contributed to their election campaigns. Finally, proponents claim that these clauses are enforceable as a matter of contract law. Charters are claimed to be contracts, and forum-selection provisions, in general, are permissible as a matter of contract law, so these particular types of clauses must also be enforceable. Interestingly, this argument has been widely accepted for LLCs, as courts have upheld strict contract constructions for LLC articles of organization and operating agreements. 106 However, as discussed below, things are much less clear in the corporate context, where fiduciary principles overlay the contractual underpinning of the Despite these potential advantages, it is important to examine the arguments against allowing these forum-selection provisions. First, a strong push by Delaware for such clauses may spark a backlash from other states, counter to basic federalism principles. 107 Other states might retaliate by enacting foreign-corporation-law statutes or by expanding the scope of existing ones. They might also refuse to hear cases involving Delaware corporations whenever possible, or otherwise discriminate against them, which might discourage companies from initially incorporating in Delaware.
One related question is whether jurisdictional or constitutional issues prevent forum-selection clauses. In our existing federalist system, citizens invoke the general jurisdiction of state courts to sue defendants over whom that court has personal jurisdiction. No state can divest another state from asserting such jurisdiction. Moreover, federal law allows litigants to pursue a state-law claim in a federal tribunal by using diversity jurisdiction, perhaps to avoid a perceived hometown bias. Forum-selection clauses would prevent citizens from making these choices for corporate law claims. 108 Instead, these 106.
undfest, supra note 101, at 358. Therefore, courts have invalidated partnership agreements only when the contractual provisions are inconsistent with mandatory statutory provisions, which are more often intended to protect third parties and not the contracting partners. Id.
107. Griffith & Lahav, supra all authority over what they consider to be in-state businesses merely because the organizational 108. See U.S. CONST. art. III, § 2 (granting judiciary the authority to hear diversity cases);; 28 U.S.C. § 1332 (2012) (providing for diversity jurisdiction);; see also Stevelman, supra note 51, at 131 ( -access to the federal clauses generally permit defendants to funnel all cases to sympathetic value in letting plaintiffs bring suit against defendants in jurisdictions with which they have significant contacts and permitting parties to have access to federal courts as a response to possible home-court discrimination.
around these forum-selection clauses, perhaps by choosing to file forum-selection clauses on a variety of grounds, some of which are discussed below. This would lead to significant collateral litigation in these representative actions, as plaintiffs would make claims that the kely that, despite jurisdictions may push back against the idea that Delaware courts occupy a privileged position in interpreting it. If a split in the courts developed, then the U.S. Supreme Court could get involved, 109 with -monopoly in corporate law. Additionally, the federal government could well decide that it no longer needs to carve out Delaware class actions and derivative suits fro 110 or the PSLRA 111 and that federal regulation would be the simplest solution to the multijurisdictional litigation problem.
Third, there are substantive reasons to think that these clauses are unenforceable. The first of these is the issue of shareholder consent, especially as to management-imposed bylaws. Directoradopted bylaws do not have express shareholder consent. This fact seemed important to Vice Chancellor Laster when he endorsed forumselection clauses because he expressly referred to action by both 112. ALLEN, supra note 102, at 6 (reporting that 96.9% of forum-selection clauses were Revlon).
highlighting the importance of shareholder approval. A similar concern was raised in the first case deciding this issue, Galaviz v. Berg, where a federal district court rejected a forum-selection clause that required all shareholder derivative actions to be brought in the Delaware Chancery Court. 113 There, the defendants moved to dismiss the case for improper venue, defending their motion by claiming that the bylaw provision was enforceable under contract law. The unilaterally adopted the bylaw only after the plaintiff brought the derivative action claiming that the directors had breached their fiduciary duties. The federal court found the contract analogy consent. 114 Nor is the contract-law analogy conclusive. It is true that forum-selection clauses are widely found in corporate contracts 115 and that a court will generally enforce those agreements under the applicable contract law. 116 However, forum-selection clauses that implicate the relationship between shareholders and managers raise questions about their effect on the m shareholders. In more theoretical terms, forum-selection clauses implicate corporate governance and disadvantage shareholder efforts to engage in rigorous monitoring of management agency costs.
Contracting to weaken corporate law fiduciary duties in public companies is permitted in some contexts but not in others. For example, Delaware corporate law permits corporations to ask shareholders to approve charter provisions that exculpate directors for breaches of the duty of care. 117 However, it is also quite clear that such exculpatory clauses do not extend to violations of the duty of good faith or the duty of loyalty. 118 shareholders, because they increase managerial agency costs. 119 Forum-selection provisions are likely to negatively impact duties as well, but how much and whether they will substantially increase managerial agency costs can be debated. Overall, charter and bylaw provisions are not the best solution for multijurisdictional litigation for all of the above reasons, as well as several others. For instance, forum-selection clauses are nothing more than forum shopping by defendants. Why should we privilege defendants to choose the forum for shareholder litigation rather than plaintiffs? Our litigation system makes many trade-offs in allocating power to plaintiffs or defendants. Reallocating forum choice to defendants is a fundamental change that would require shifting more power to plaintiffs in other ways, none of which defendants are likely to be willing to consider.
Moreover, the most popular form of these provisions is a director-imposed bylaw. Advocates argue that shareholders generally have the power to amend any director-passed bylaws, so they have little need to fear self-interested director conduct. 120 This argument seems to ignore the substantial collective action problems that shareholders face in any ballot initiative, especially one that does not involve takeover defenses. Furthermore, even if shareholders succeeded in overcoming these problems, management could reverse any shareholderunilateral director bylaw action is essentially irreversible.
Shareholder-approved charter amendments are better, but still fraught with difficulty. While a shareholder vote provides some protection to investors, they still face significant collective action problems in opposing such provisions. It is true that third-party voting advisors will issue voting recommendations to help overcome shareholder collective action problems. 121 120. This claim is particularly suspect when directors are adopting such amendments after they have been sued for alleged misconduct or when they adopt bylaws that give the board the discretion to select one forum among a group of potential forums once shareholder litigation has been filed.
121. ISS has issued voting guidelines to its clients concerning forum-selection clauses. See INST.
OLDER SERVS. INC., supra note 104, at 13 (directing clients to vote on forum-selection clauses on a case-by-case basis while taking listed factors into account).
amendments increase shareholder wealth, at least in the context of dual class recapitalizations. 122 Forum-selection clauses may pose similar problems, although it is too soon to tell if these problems will develop.
Finally, forum-selection provisions create a lock-in effect. 123 They are generally written to give boards the power to force plaintiffs to sue them in Delaware. 124 If that occurs, it is not beyond imagination that the Delaware courts could develop hostility to these cases. 125 In other words, while the Delaware judges currently do an excellent job balancing investor and management interests, this could change, leaving shareholders without effective recourse for management wrongdoing. This weighs against permitting corporate forum-selection provisions.
B. Comity Tweaking the Current System
A promising alternative solution is comity between courts. The Delaware courts have already had some experience with this judicially based solution. Chancellor William Chandler of the Delaware Chancery Court developed a practice in multijurisdictional deal litigation of contacting the other judge(s) in courts with pending litigation from the same transaction to discuss which forum was the most appropriate for the litigation to proceed. If practiced effectively by judges and agreed to by counsel, multijurisdictional cases can be litigated in one forum. 126 decide which court is most appropriate to handle the case such as -f appropriately used, judicial comity is an efficient mechanism for reallocating multijurisdictional litigation 122. In that context, Gordon claims that management may tie the recapitalization to an unrelated dividend sweetener or threaten to take action adverse to shareholder interests if their proposal is defeated.
123 between state courts. 127 Importantly, courts can implement judicial comity without changing the existing litigation system. This practice, of course, is not without problems. First, not all judges, nor all attorneys, will participate effectively. There can be defections, and there is no surefire policing mechanism. Comity may at times result in diverting cases inefficiently, for example, if a particular judge wants to preside over a high-profile case. Even if conducted in good faith, though, judges may still simply disagree about the proper forum, leaving two cases proceeding on the same transaction at the same time.
Second, corporate litigation poses a special challenge to comity because Delaware corporate law is effectively exported to the rest of the country. Delaware can legitimately claim that it has a special interest in the consistency of its law, which may suffer injury if other take license with it. At the same time, other states have strong interests in the affairs of their own locally based corporations, especially when change-of-control transactions may adversely affect these companies. 128 rests falls outside the traditional boundaries of federalism into an evolving area of jurisprudence. 129 -cost, easily reversible policy approach that does not require any remarkable changes to the current system. It is flexible and permits judges to weigh whether the interests of their jurisdiction and local corporations require having shareholder litigation resolved in their courts as opposed to elsewhere. Until better evidence is developed about the costs and benefits of multijurisdictional litigation, comity is likely the best solution.
Griffith and Lahav have made some interesting suggestions about how to improve the current system. 130 136 Lastly, Griffith and Lahav propose creating a means for sister states to formally certify questions to the Delaware Chancery Court. 137 They argue that, by establishing official lines of communication, the judiciary can better take advantage of the benefits provided by the market for preclusion.
Chancellor Strine of the Delaware Chancery Court and his coauthors have also endorsed comity as the most feasible solution to the multijurisdictional litigation problem, although they would add a rebuttable presumption in favor of the court whose law is being applied. 138 In corporate law cases, this would mean that the courts in the state of incorporation, frequently Delaware, should decide the case significance in evaluating choice of forum promotes the consistent application of relevant doctrine, by allowing the courts that are 139 that this presumption would enhance judicial efficiency, as it would reduce the time that overburdened judges spend learning foreign law. 140 If courts effectively implemented this approach, it would result in the Delaware Chancery Court deciding most M&A deal litigation. In short, the existing system of comity, with perhaps a few tweaks, is effective in dealing with the vast majority of multijurisdictional cases. For sure, there are occasional cases, like In re Topps Co. Shareholders Litigation, 141 where more than one court assumes jurisdiction over a case arising out of the same transaction. But those appear to be the exception, not the rule.
V. CONCLUSIONS
A lot remains to be determined about the future of multijurisdictional litigation. The Delaware courts may well end the fight between forum-selection clauses and comity in the coming months. The Chancery Court issued an important decision in two combined cases, Boilermakers Local 154 Retirement Fund v. Chevron and Iclub Investment Partnership v. Fedex Corp., that addresses many of the issues discussed in this article. 142 In that decision, Chancellor Strine ruled that forum-selection clauses in corporate bylaws are enforceable. 143 As a result, the battleground over these clauses is likely to shift to courts in other jurisdictions. While it is difficult to them of jurisdiction over cases that affect prominent local industries. In the event of a judicial split on the matter, it seems likely that the U.S. Supreme Court or Congress could step in to decide the issue.
interpretations of Delaware law.
The corporate ballot box is likely to become an important location for efforts for and against the implementation of these clauses. Some Chevron shareholders have already filed a Rule 14a-8 140. In the traditional comity analysis, the authors also would deemphasize the importance of being the first-filed case. Id. at 8. proposal asking that its board of directors remove the bylaw that it installed without a shareholder vote. Institutional Shareholder Services, the leading proxy voting advisor, has also issued voting recommendations on any proposed charter amendments or shareholder-approved bylaw amendments that may surface in the coming months. 144 There will undoubtedly be some spirited skirmishes at annual meetings this coming spring.
In the meanwhile, more empirical research is needed to inform the continuing debate. Unsubstantiated assertions of high costs for defendants need to be tested with real data. 145 Claims of reverse cases, and increased settlement leverage are, to this point, undocumented. Until some of these questions are resolved, it seems prudent to respond to multijurisdictional filings through our existing system of comity, perhaps with a few slight modifications as discussed above. But absent more complete data, policymakers should be slow to take further action. 145. SEC might well want to consider given the important corporate governance implications of forum-selection clauses.
